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Abstract:

Private International Law (PIL) rules have played a
crucial and significant role in regulating private
international legal relationships in the face of
globalization. Since their adoption, they have consistently
provided legal solutions to address this phenomenon.
However, in today's world, which can be described as an
era of hyper-globalization, the emergence of modern
communication technologies and artificial intelligence has
led to the widespread use of cross-border contracts.

In addition to the rapidity of movement and the
widespread phenomenon of individuals traveling between
countries and entering into family relationships, disputes
have arisen related to these relationships that are linked to
more than one country and connected to more than one
legal system. AIll of these factors and others have
produced serious and decisive challenges, even described
as fatal, for the conflict of laws methodology; this has led
some to think about alternative solutions to these rules or
at least to reformulate them to be in line with the radical
changes that have occurred. All of these axes and others
have been discussed in this research.
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(accessed 28 April 2024).

See Linda Silberman and Karin Wolfe, Op. cit. p. 234.2
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(accessed 30 April 2024). https://case-law.vlex.com/vid/hosain-v-malik-no-890428284

Linda Silberman and Karin Wolfe, Op. cit. p. 235-236.2°
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"SECTION 105. INTERNATIONAL APPLICATION OF [ACT].

(a) A court of this State shall treat a foreign country as if it were a State of the United States
for the purpose of applying [Articles] 1 and 2.

(b) Except as otherwise provided in subsection (c), a child-custody determination made in a
foreign country under factual circumstances in substantial conformity with the jurisdictional
standards of this [Act] must be recognized and enforced under [Article] 3.

(c) A court of this State need not apply this [Act] if the child custody law of a foreign country
violates fundamental principles of human rights".

Richard FENTIMAN, Op. cit. p.6.%
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Fabio Morosini, Op. cit. 554. °

Richard FENTIMAN, Op. cit. p.7.3¢

cpalall ool o gilal) g 2] Ja g e dalsall 5 jalae e e ;i ¢ g sall 13 Jsa 3l
1202 2022 /2021 «dielan) (5Y 5o haala e lain¥l 5 dubaaV) 5 4 il o 5lal) 48 ) Aadie jiule Al
b Lo

Richard FENTIMAN, Op. cit. p.7.%’

88 ISSN (Print):2518-9182 ISSN (Online) 2708-1761



Journal of Imam Al-Kadhum College (Peace be upon him) (g ) sl ale¥) 4,8 dlaa
Volume (8) Issue(2) June 2024 — 2024 Jleia (2) 442J/ () Lasl/

aly e SSU cle Sl 5 oaladY) c clEMall y ElaaYl o i Laxie daasdl) A Las
e Ly o8 5 1855 Ualis ) 2 3800 383Y) 4 o 55 (5300 Al el Jonsal) (g oS5 8 Vs A
Ala L) il 13 e 2SEH Coneall (ge 43Y 5 el glosal) a8 e 85 e L3S Aalaia Aball oY W)
Dhany LS Lggle Gulaill ol gl 08l aaad Ay graa ey e i s AL Aima A gy 5
s daumly e GalhY) claig S e Sad AJKEY) s Jal Lalill uleal) alasil
ol SBY) (A caday 138 Al o) daele dudlital dp gl oAbl allas sSy dd jlaie
Oe 253l B lall 4 Al MRl Alia ST aal 5 Al 0 58 G sy ool sl g 3L grpial (ol
; Mty LaSay (51 s Gl 40 5

@)y s AIKE) o saaeia J s Jlail e (5 shati il 4 gildll Qi) G ey Y 12a
all gl o A gall o ghall Jilisay Cpliidial) apen 5 lld & ot (alald) sl ) sl (aide
A i) BNl o3 Jia ) Jiliall 8 SV Gl (and i agiay &) ) (3 gia lgil i 2 gaall
Adgall pme b le pd ST Gl

saawie SLAl SLam) LY Alss (e LiSL Jas el A glE) clBlall g b e ga s
o Lt cdlind sac Ll g Uy saamie SW 8 & 585 VS el ) Lelie s ccibpiall
aa jaleall oSall o6& of oSy das flee 558 hsal ol (Y1 AN (gl ALl (aliaiaY]
Sy Bam oSa jlaaly Lpabiaial dpiaf daan ol Laie b jie 3 dasll S8 LY A i)
¢ S Laliaial (e lge 5 58 aaf 2 sa g

J paVU Al @l A gall (e ) (b aldl) Joall o) il ae) g aa) i 1 cibaasl) (e

At ol (b Jpeals g slebaiall Taiing o Sadd) cpo 4 3 eS80 Jlae (b Lk Y Lallad
Bac 5o 138 5 I se¥) Jasad 8 Al A gl 5 oo puall 281 ye LT GLSE aa 5eY1 128 2l 3y
Ade eaall Jsaly 3l Lad (grant of interim) < sell GalaiiVl miey ddleiall JSLE) (e
Lae > Cilaiil) e casliall (o (4580 (e Tla by (3 Jgeal) dpand el i Cansliall o (5550 e
z 5 335 sall Jsall Glaty Lo ClatiV) 13 miag ey a0 Al (8 dae s gall i) adl
381aall KA aliaial)

L e vl el g i ) By S AL G giay (3l sase Al syl g
O 4 aSLgmil & A Al i) B Can e eanaad & Cilall 3a (b Apalidl) (abaall ) g sl
g la Baaate (laly A aled QIS )Y sl g clgliin dia (s glen ad ) il 5 aohall s el G 3k
b (Glad) ani S al) Wadll (o liiall A g pune panil edaline ¢ 5<5 28 Jy 8a2aia (il 8 (Sl
3 e S

LY palall Joall o oldll el @ e Rlde) b saall sda e calail) oKy 4 JU& 53
sall Ji 4 iy alle 8 Ay e 0S8 a8 cllaY) o ) Jilidll b (S Lgle cills) o
e s B A8 e @il 8 ASEA oda G LS dud) ARk allall (s siee o dpenall
K58 JEal) Jaen (SAad | amlie AV Ly clgie pu g Aaad N VLtV A s sy ¢ a1 5SS
Y aY) 1385 cad eVl Gaangy cadge Lo 058 o g AL G e ol 8l g 3 dungia

adai dee G Cag yrall (e e pallad) L) (31 5V (5 g g3l aasilly (slay Lagd l13S
Cpaadl L) aUaill alledl ) cas Wi 2800 il sea @llin () 5 e allad) 400 (315 5Y)
Gy Jead ¥ AR jhay g I Jilas sl A sall (31 sV 3 AL (31, 5Y1 sl &y e Bale
(e Bdiie sy AL ) Geudl 1 G) ) e 300e laail g o Lol sl (e Lpsds A3l

Richard FENTIMAN, Op. cit. p.8.38
Richard FENTIMAN, Op. cit. p.9.°

89 ISSN (Print):2518-9182 ISSN (Online) 2708-1761



Journal of Imam Al-Kadhum College (Peace be upon him) (g ) sl ale¥) 4,8 dlaa
Volume (8) Issue(2) June 2024 — 2024 Jleia (2) 442J/ () Lasl/

Dseb el e cayy g callaill Jaka 53 s sall ALl 315V e sale () sanaad) (ialedl (al BY)
A0ENAl) (e g Al 138 oS () () oAl paat LK) (e B0 Ao gena

O L e L 0sS of cons Aol e K G al 380 Aait Ay gaall Lian LS
LS cdabiaall g Alelal) cileall (o anlly sl g aly (o ST eay 1)l 43 €0 gall 130 8 2LIKE)
Wil S ) salaiall Gl e clad 53 (pe S 5 eoullmall 53 a0 g8 Jal AN Jedl (g 223
Al sa8aa Jiloall 0da Jia Gl 5 ol g8l g Sl 2 ) 85 3
:Qﬁbﬁ\&j\iﬁ@@a'&)dﬁuﬂ\ g3 1 AG Gullaal)

A1 pe daladll o 45508 8 el Jiam sl ol oY AISS) Ad sl & ks
O 55l dileiall e Jhall e Alaa By Fie 50 s JE O mE el (e Baieall G (e Jilgll
Lim o Jaiaall (pe 81 LS dila gl 4 Al adaall Gaas JSG) Lae cJainall 8 adail) caal )
Y ial aly Ul Ll g b Sl laty L oY) AS 580 2 el ja L Gl Aald 4y 50a
ae e gt ) Lelaall clel ) 3 Jiall s LS aiae cilel a Yl sda ()5S Ladie Lot
b Jeadll 3 Ciall gaill e 1508 AaSadd) gl S 1Y) Le Jsbedll (Say oA (0 S
i ) £42Y o e il 52

Sig 3l ddal) daliadl cl ey s alaial oD A eS8 5l Aie Ja ()
Led (Al Lladll 8 Alall) A3 ) A Jlan () (8 0aSys  (Jgal) Fladll paliaia¥) apaai e
) ) Apadll lan L Aalal) dabiaall 4045 Y Cusy LeSaally Al dlia

O g8 £ LS mgia Jlas B gand dal gad) (gaa ;) athaal)
daliie pe Adle) a5 oalEll 485 Jen JOA (e ¢(ppaliiall Aadly Sl gria Ll sall
(Wl Ly LS) puabea) LG 8 Al ol Cilaw s2a) GY scanliil) A8 Loty il ae
Cle Jlall 4 gust o (ulSail 4l a1 13 Gaw U ST aul g (Glaiy g 2 gaadl e cdlalad ¢l jal
Y YR ey 8 Gad Aaidie Alle e ld Ly lladdl (3 8all o oK5 a8 a3y ¢ U a8 1))

8 ) e iy all ) jEY) pdny 38 Ui ¢ oaaliil) B pa el

S il A (e Aglaall e 1938 Caath a8 ga8lal ol Ll G e S il (e
Aalaial el aY) Jlee) claca ) Alall cald dus )3 g il Jaed 3 casy sV Sl
S 1980 lal Lasy A1 cia (2 /5) salall uad Gl 138 85 45alE) e (8 Laihs cllgionally
(14) palall < 1968 Alad JuS 5 4l cuad Jidl g HMellgial 4aBY dual Y 2] gl Cakal
HSpgiald] Jae b unlill b (Slianall G )

Richard FENTIMAN, Op. cit. p.9.%

Richard FENTIMAN, Op. cit. p.9-10.4

Richard FENTIMAN, Op. cit. p.10.%?

Michael Joachim Bonell, The law governing international commercial contracts and the
actual role  of the UNIDROIT Principles, p. 17. available  at
https://academic.oup.com/ulr/article/23/1/15/4944890?login=false (accessed 28 May 2024).
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"Notwithstanding the provisions of Article 3, a choice of law made by the parties shall not
have the result of depriving the consumer of the protection afforded to him by the mandatory
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rules of the law of the country in which he has his habitual residence". Available at
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:41998A0126(02)
(accessed 28 May 2024).
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"1. A consumer may bring proceedings against the other party to a contract either in the
courts of the Contracting State in which that party is domiciled or in the courts of the
Contracting State in which he is himself domiciled.

2. Proceedings may be brought against a consumer by the other party to the contract only in
the courts of the Contracting State in which the consumer is domiciled". Available at
(accessed 28 May 2024). http://www.dutchcivillaw.com/legislation/brussels1968.htm
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L. Olavo Baptista, The UNIDROIT Principles for International Commercial (4) Law ©°

Project: Aspects of International Private Law, in 69 Tulane Law Review (1995), 1209 et seq.
(p. 1211) . Available at: https://www.tulanelawreview.org/pub/volume69/issue5/the-unidroit-
principlesfor-international-commercial-law-project (accessed 1 June 2022).
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“Where proceedings involving the same cause of action and between the same parties are
brought in the courts of different Contracting States, any court other than the court first seised
shall of its own motion stay its proceedings until such time as the jurisdiction of the court
first seised is established. Where the jurisdiction of the court first seised is established, any
court other than the court first seised shall decline jurisdiction in favour of that court. A court
which would be required to decline jurisdiction may stay its proceedings if the jurisdiction of
the other court is contested”.
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A person domiciled in a Contracting State may, in another Contracting State, be sued:"
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(1) in matters relating to a contract, in the courts for the place of performance of the
obligation in question; in matters relating to individual contracts of employment, this place is
that where the employee habitually carries out his work, or if the employee does not
habitually carry out his work in any one country, the employer may also be sued in the courts
for the place where the business which engaged the employee was or is now situated (6)”.
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Subject to the provisions of paragraph 5 of this Article, it shall be presumed that the contract "
is most closely connected with the country where the party who is to effect the performance
which is characteristic of the contract has, at the time of conclusion of the contract, his
habitual residence, or, in the case of a body corporate or unincorporate, its central
administration. However, if the contract is entered into in the course of that party’s trade or
profession, that country shall be the country in which the principal place of business is
situated or, where under the terms of the contract the performance is to be effected through a
place of business other than the principal place of business, the country in which that other
"place of business is situated
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"Paragraph 2 shall not apply if the characteristic performance cannot be determined, and the
presumptions in paragraphs 2, 3 and 4 shall be disregarded if it appears from the
circumstances as a whole that the contract is more closely connected with another country".
Luiz Olavo Baptista, The UNIDROIT Principles for International Commercial Law 5
Project: Aspects of International Private Law, in 69 Tulane Law Review (1995), 1209 et seq.
(p. 1211) . Available at: https://www.tulanelawreview.org/pub/volume69/issue5/the-unidroit-
).3 (accessed 1 June 202 principles-for-international-commercial-law-project

F.K. Juenger, The Lex Mercatoria and Private International Law, in Uniform Law Review
2002, p. 171 et seq. (at p. 176).
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Michael Joachim Bonell, The law governing international commercial contracts and the
actual role of the UNIDROIT Principles, Rev. dr. unif., Vol. 23, 2018, 15-41, p. 17.
Available at https://academic.oup.com/ulr/article/23/1/15/4944890 (accessed 5 June 2023).
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